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Court of Appeals of the District of Columbia. 


No. 3402. 

Elsa 1\ IIumes, Appellant, 


vs. 

Lorimkr C. Graham. 


a 


Supreme Court of the District of Columbia 

At Law. 


No. 03507. 

Elsa 1\ IIumes, Plaintiff, 
vs. 

Lorimkr C. Graham, Defendant. 

Exited States of America, 

District of Coin mbia, ss: 

I>o il remenilier(‘d, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 


1 


Declaration. 


Piled April 13, 1020. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 03. >07. 

Elsa P. IIumes, Plaintiff, 
vs. 

Lorimkr C. Graham, Defendant. 


The plaintiff, Elsa P. IIumes, 
Graham, for that, heretofore, to-wit 


sues the defendant, Lorimer C. 
, on the 0th day of April, A. D. 
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1020, at a Special Term of the Supreme Court of the State of New 
York, Part II thereof, sitting in and for the Countv of New York, 
at the County Court House in 1 Ik* I Soroush of Manhattan, City, 
County and State of New York, presided over by Honorable Kdward 
.1. (lavegan. the justice of said court, there was. after consideration 
and determination hy tin* court, duly entered and enrolled upon the* 
records of said court in an action therein known as “Klsa P. Humes, 
Plaintiff. against Lorimer C. Craham. Defendant.” a final judgment 
in favor of the plaintiff against the defendant herein in the sum of 
four hundred dollars (Sloth, the said judgment of the Supreme 
Court of the State of New York having been (Mitered and enrolled 
after said court had duly acquired jurisdiction in said action hy the 
service on tin* 11th day of November. A. I >. IhPd, of the summons 
and of the verified complaint therein upon the defendant personally 
in the Porough of Manhattan. Pity, County and State of New York, 
by delivering to the defendant in person a copy of said summons 
and of said verified complaint on said 11th day of November, 
2 A. I >. P.Mtt, in tin* Porough of Manhattan. Pity, County and 
St: 1 1e of New York, as will more fully appear by reference 
to an exemplified copy of the said judgment of the Supreme Court 
of the State of New York and of tin* entire judgment roll in said 
action filed herewith, marked “Plaintiffs Kxhihit A” and made a 
part hereof. And the plaintill says that the defendant herein is tI k* 
defendant in said action, in which said judgment of the Supreme 
'Court of the State of New York was entered and enrolled, and that 
said judgment of the Supreme Court of the State of New York was 
rendered in a court of general and competent jurisdiction, and that 
such proceedings were had in said court that l.y tin* consideration 
and judgment of the said court, the plaintiff recovered the said sum 
of four hundred dollars ($100). And plaintiff says that the said 
judgment of the Supreme Court of the State of Now York still 
remains in full force and effect, unreversed and unsatisfied, and that 
the same has not been otherwise vacated or modified and the plain¬ 
tiff has not obtained any execution or satisfaction of or part of the 
same, and that although often requested so to do. the said defendant, 
l.orimer P. Draham. has refused and still does refuse to pay to the 
said plaintiff the said sum of four hundred dollars ($100). And 
the plaintill says that pursuant to Section 1 of Article 1Y of the 
(institution of the l nited Stall's, said judgment of the Supreme 
Court of tin' State* of New York is entitled to and must be given 
herein full faith and credit and the same faith and credit as and not 
less faith and credit than that to which it L entitled in and under 
tin* laws of the State of New York wherein it was rendered and that, 
unless such full faith and credit be given and accorded herein 
• > to said judgment of the Supreme Court of tin* State of New 
York, tin* same will be denied the full faith and credit to 
which it is entitled under said Section 1 of Article I V of the Con¬ 
stitution of the l nited States in violation of the rights of the plain¬ 
tiff thereunder. 
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Ami 11 10 ]iliiintill* claims the sum of four hundred dollars ($100), 
with interest thereon from the till) dav of April, A. U. 10*20. 

WILTON .1. LAMBERT. 
RUDOLPH 11. YEATMAN, 

Attorneys for Plaintiff. 

Affidavit of Merit. 


County of New York, 

State of Xetr York, ss: 

Elsa 1*. Humes, l oino Iirst duly sworn, deposes and says: 

That she is the plaintiff in the above-ent it leel cause and that she 
has a good cause of action against the defendant Lorimer C. (iraham, 
which cause* of action is as follows: 

That she caused to he instituted in the Supreme Court of the State 
of New V oi k. sitting in and for the* (.’minty of New York, an action 
against the defendant herein to recover the sum of four hundred 
dollars ($400); that service of the summons in said action and of 
the verified complaint therein was made upon the defendant 
1 personally in the Borough of Manhattan, City, County and 
State of New York, on the I 1th day of November, A. D. 1010, 
bv delivering to the defendant in person a copy of said summons 
and of said verified complaint on said 1 1th day of November, A. 1>. 
1010. in the Borough of Manhattan. City, County and State of New 
York, and that thereafter such proceedings were thereupon had in 
said cause* that afterwards, hv the consideration and judgment of the 
Supreme* Court of' the* State* of New Yolk, sitting in and for the 
County of New York, affiant rerovere'd a judgment against the said 
defendant, Borinar C. (Iraham, to wit. the* 0th day of April, A. I). 
1020. in said cause, in ihe* sum of four hundred dollars ($100); 
that said e*ourt in whieh said juelgmcnt was obtained was and is a 
e*ourt of general and e*ompe*tont jurisdiction; that affiant refers t<> 
“Plaintiff's Exhibit A" to the* declaration tiled herein and prays that 
the* same* may he* road as a part he reof, which exhibit is an exempli¬ 
fies! copy of the* said juelgmcnt rendeivd in her favor as aforesaid by 
the* Supreme* Court of the* State of Ne*w York and of the entire re*e*orel 
in said action in whieh said judgment was rendered; that saiel judg¬ 
ment stands unre*verse*el and unsatisfied and the same has not other¬ 
wise been vacated or annulled e>r set aside*, and that although often 
requested so to <lo, the saiel defVndant. Lorimer C. Graham, has re¬ 
fuses! and still eloes refuse to pay to the plaintiff herein the* said sum 
of four hundred dollars ($400) and affiant says there is justly elue* 
and owing to her by the defendant, Lorimer C. Graham, the saiel 
sum of four hundred dollars ($100). with interest thereon from the 
6th day of April, A. D. 1920, exclusive of all set-offs and just grounds 
for defense. 

ELSA P. HUMES. 
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Suliscribed ;i n<l sworn to lwfore me lliis Pith dav of April, 

A. D. 1920. 

[seal. I SAMCKL I*. SIMMS. 

Xotarif /*uhlic r Uronx Cininh/. 

Certificate tiled in New York County No. 5t>N. 

New York Kegistcr No. 2d:»G. 

Mv Commission Expires March MO, 1922. 


Plaintiffs Fxmr.rr A. 

Exemplified I ap;/ of J nth/ment anti .1 mlt/nn iil-rfll in Ad ion in Ilia 
Supreme road t>\ the State u\ A an' ) <>r/\ 

No. —. 

The People of the State of New 5 oi k, by the (5 race of God Free and 
Independent, to all to whom these* presents shall come or may 
concern, (ireefing: 

Know ye, that we having examined the records and tiles in flu* 

office of the* Clerk of the Countv of New York ami Clerk of the 

% 

Supreme Court of said State for said County, do tind a certain .Judg¬ 
ment Poll there remaining, in the words and figures following to 
wit: 

[seal.] 

(> New Yolk Supreme Court, New York County. 

Klsa 1*. Ill mes, Plaint ill*, 
against 

I.orimkr C. Graham, Defendant. 

State of New York, 

Co untij of AY o’ York , 

Daniel F. Carney, being duly sworn, deposes: 

I am thirty-two years old. I reside at 51:5 Cast iNlst Street, 
Jlorough of Hronx, City, County and State of New York. About 1 :M0 
o’clock in the afternoon of November 11. 1D15>. at Plaza Hotel, 59th 
Street and Fifth Avenue, in the Porough of Manhattan, Citv, Countv 
and State of New York. 1 served upon the ahove-nani(*d defendant, 
Forimer C. Graham, the annexed summons and a true copy of the 
annexed complaint hy delivering to and leaving with said defendant 
a true copy of said summons and said copy of said complaint. I 
knew at the time of said service that the person so served was said 
defendant. 

When I so served said papers said defendant was sitting in the 
lobbv of said Plaza Hotel on the 59th Street side thereof, conversing 

V 7 O 
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willi another man. \\ lien I delivered said papers to him he received 
and retained (hem and immediately began to read them over. He 
was still reading them when I left him a short while afterwards. 

DANIEL F. CARNEY. 

< Sworn before me this December 2, 1910. 

| Notarial Seal. | LLOYD CHURCH, 

Notary Public. 

New York (’(Minty Clerk's No. 299. 

New York Countv Register s No. 1308. 

Commission Expires March 30, 1921. 

II. M. 


New York Supremo Court, New York County. 

Ll/a 1\ Humes, IMaintitf, 
against 

Lorimer C. (hiAiiAM, Defendant. 


State or New York, 

County of A c/e ) nrl\ ss: 

Thomas .1. O'Brien, being duly sworn, deposes: 

I am thirty-six years (>1(1. I reside at .>7 West 1 OOtli Street, 
Ron a ml i of Manhattan. Citv, Countv and State of New York. 

About I :30 o'clock in the afternoon of November 11, 1919, at 
IMaza Hotel, 7>9th Street and Fifth Avenue in the Borough of Man¬ 
hattan, City. County and State of Now York, I saw Daniel F. Carney, 
who I was then accompanying, serve upon the above-named Lorimer 
C. (iraham the annexed summons and a true copy of the annexed 
complaint hv delivering to and leaving with the said de¬ 
ft fondant a true copy of said summons and said copy of said 
complaint. I knew at the time of said service that the person 
so served was said defendant. 

When said Carncv so sta ved said papers, said defendant was sitting 
in the h.bhv of said IMaza Hotel on the o9th Street side thereof, 
conversing with another man. When said Carney delivered said 
papers to defendant, defendant received and retained them and im¬ 
mediately began to read them over. Defendant was still reading 
them when said Carncv and I left defendant a short while afterwards. 

THOMAS J. O'BRIEN. 


Sworn before me this December 2, 1919. 

| Notarial Seal. | LLOYD CHURCH, 

Notary Public. 

New York Countv Clerk's No. 299. 

New York County Register's No. 1308. 

Commission Expires March 30, 1921. 
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Nrw York Supreme Court. County of New York. 

Trial lVsircd in New York Countv. 

Klsa 1\ Ilr.MKs, Plaint ilf, 
against 

I a hum i:w C. (iiiAUAM, Defendant. 

Summons nil It Xntici’. 

Action lor Allowances for Maintenance of Children Made by Decree 
Made .Ian. 1, PJl'J. hv lid .Judicial l>ist. Ct. of Nevada. Washoe 

c 7 

Countv. 

To the above-named defendant: 

You arc hereby summoned to answer the complaint in this 

'J action, and to serve a copy of your answer on the IMaintill s 

Attoriiev within twentv davs after the service of this Sum- 
• • • 

mons, exclusive of the dav of service: and in case of vour failure to 

« • 

appear or answer, judgment will be taken against you by default, 
for tin* relief demanded in the complaint. 


1 kited November 11. PUT 


.irsTcs siikffikld, 

Attorney for Plaintiff. 


(Mlice and post otliee address: ^’*1 Nassau Street. New York. N. Y. 


A o!(Cr. 


l ake notice that upon your default to appear or answer the above 
summons, judgment will be taken against you for tin* sum of four 
hundred (Slot)) dollars, with interest on each instalment of S40 
thereof for each successive month from February l>t. lbPJ, to No¬ 
vember 1st, UUb, inclusive, and with the costs of this action. 

JUSTUS SIIKFFIKLI), 

Attorney for Plaintiff. 
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Now York Supreme Court, County of New York. 

Klsa I\ IIumes, Plaintiff, 
against 

LoiHMEK C. (htANAM, Defendant. 


Action for Allowances for Maintenance of Children Made by Decree 
Made January 4, 1919 bv Second Judicial District Court of 
Nevada, Washoe Countv. 

%j 


('omplaint. 

The plaintiff above named, by Justus SheHield, her attorney, com¬ 
plaining of the defendant, alleges: 

10 1. That prior to the times hereinafter mentioned and until 
the rendition of the hereinafter mentioned judgment of 

divorce, plaintiff and defendant were husband and wife. 

*2. That on or about the 2*>d day of December, 1918, plaintiff duly 
commenced an action against Ihe defendant in the Second Judicial 
District Court of the State of Nevada in and for the County of 
Washoe, to obtain a divorce from the defendant and for the dis¬ 
solution of the bonds of matrimony existing between the plaintiff 
and the defendant ami for tlu* restoration of the status of unmarried 
persons to them, and for a decree that the care, custody and control 
of the two minor children of the plaintiff and defendant be awarded 
to the plaintiff and that said suit was brought for the following 
causes, namely, extreme cruelty in the defendant towards the plain¬ 
tiff and neglect of the defendant for the period of one year prior 
thereto to provide tin* common necessaries of life, such neglect not 
being the result of poverty on the part of the defendant, which he 
could not avoid bv ordinary industry. 

t V * 

d. That the said minor children of the plaintiff and defendant 
are Valeric 1 (Irahani, aged about seven years, and Ilildegarde (Jra- 
ham, aged about four years, and that said minor children are both 
living. 

4. That said Second Judicial District Court of the State of Nevada, 
in and for the County of W ashoe, was at the* time said suit was com¬ 
menced and at the time the said suit was tried before said Court and 
at the time of the rendition of the hereinafter mentioned judgment 
of divorce therein and still is a court of general jurisdiction, 

11 having jurisdiction over actions for divorce and having juris¬ 
diction to try the said action instituted therein by the plain¬ 
tiff against the defendant and said Court was duly created by the 
law of said State of Nevada. That by an Act of the Legislature of 
the State of Nevada, being Chapter 28 of the Laws of Nevada 
passed at the Twenty-seventh Session of the Legislature of the State 
of Nevada in the year 19 In and being entitled “An Act to amend 
Section 22 of an Act entitled ‘An Act relating to marriage and 
divorce/ approved November 28, 1801, as said section has heretofore 
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been amended and particularly as amended by Act approved Feb¬ 
ruary 15, 1875, and by Act approved February 20, 1015," it was 
enacted as follows, among other tilings: 

“Divorce from the bonds of matrimony may Ik* obtained by com¬ 
plaint under oath to the District Court of tla* County in which the 
cause therefor shall have accrued, or in which tin* defendant shall 
reside or 1 m* found, or in which the plaintiff shall reside, if the latter 
Ik* either the County in which the parties last cohabited, or in which 
the plaintiff shall have resided before suit be brought for the fol¬ 
lowing causes: * * * 

Sixth.—Kxtreme cruelty in either party. 

Seventh.—Neglect of the husband, for the period of one year, to 

provide the common necessaries of life, when such neglect is not the 

result of poverty on the part of the husband, which he could not 

avoid hv ordinary industry.” 

• *. • 

That said Act of the Legislature of Nevada was in force and set 
forth the law of said State governing actions for divorce in the State 
of Nevada at all the times herein mentioned. 

5. That said complaint in said action in the Second Judicial Dis¬ 
trict Court of tlu* State of Nevada was a complaint under the oath of 
the plaintiff and was served, together with the summons therein, as 
hereinbefore alleged, upon the said defendant, by delivering 
12 to and leaving with the said defendant personally in tlu* City 
of lleno, (Vanity of Washoe. State of Nevada, certified copies 
of tlu* original summons and verified complaint annexed together. 

(». That at the time of the commencement of said action and the 
trial thereof and tlu* rendition of tlu* hereinafter mentioned judg¬ 
ment therein, plaintiff was a resident of and domiciled in the said 
City of Keno, County of Washoe. State of Nevada, and that the 
plaintifl. having been as aforesaid a resident of and domiciled in the 
said City of Hello, (Vanity of Washoe and Slate of Nevada, and the 
defendant having been, as aforesaid, found in said City of Heno, 
County of Washoe, and State* of Nevada, and tlu* said sumnion< and 
verified complaint having been served as aforesaid upon tlu* defend¬ 
ant therein, tlu* said Second Judicial District Court of the State* of 
Nevaela. in and for the* (Vanity of Washoe, pursuant to tlu* laws of 
the State of Nevada, as construed by the decisions of the Courts of 
said State*, ae-puired and had jurisdiction over the* parties to said 
action, the* plaintiff and the defendant lieivin. and jurisdiction to 
render the judgment and deem* of divom* luTeinafter re*ferre*d to. 

7. That theivafter and on or about January 1. 11MD, tlu* said de¬ 
fendant, by his attorney. appe*are*d in said action and tiled therein an 
answeT to the said verified complaint therein. 

8. That theivafter and on or about January 1. Iblb, the said 
action was duly tried lief ore said Sere me 1 Juelieial District Court of 
the* State* of Nevada in and for the (Vanity of Washoe, both tlu* said 

plaintiff and defe*ndant being presemt in e*ourt upon said 
15 trial bv their re*spe*ctive* attorneys. 

W That such pre>e*ce»elings were* thereupon duly had in said 
action, that e>n or about the 4th elay e>f January. Iblb. the* plaintiff 
eluly receivcreel a judgment or elecree therein, which was elulv given 
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by tin* said Court, whereby it was adjudged, among other-tilings, 
that the defendant had committed to and towards said plaintiff acts 
of extreme cruelty and that all of the material averments in the 
plaintiff's verified complaint therein were true, and whereby it was 
ordered, adjudged and decreed that the bonds of matrimony and 
marriage contract then existing between said plaintiff and said de¬ 
fendant ho dissolved and declared at an end and that the plaintiff 
and defendant be thereby restored to the status of unmarried per¬ 
sons; that the plaintiff he thereby awarded the care, custody and 
control of said minor children and that the defendant be thereby 
ordered to pay the said plaintiff therein and herein the sum of forty 
dollars ('$411) a month, payable on the 1st day of each and every 
month, for the support, education and maintenance of said minor 
children, until the further order of said Court. That no further 
order of said Court has been made in said cause. That it was, among 
other things, found by said Court that the verified complaint of said 
plaintiff was filed with tin* Clerk of said Court on the 23d day of 
December, 191N; that thereafter and thereupon the said Clerk, under 
the seal of said Court, did issue a summons in the form and way 
provided by law, which summons, on said last date, was placed in 
the hands of a person authorized by law to serve the same; that 
tlarcafter, on the 23d day of December, 1918, the said summons 
and verified complaint were personally served upon said de- 
1 1 fendant within the County of W ashoe, State of Nevada; that 
thereupon the Court acquired jurisdiction of the parties to 
said action, the subject-matter 1 hereof and of said action and had 
ever since had and then had jurisdiction thereof. That the said 
Court further found and determined by said judgment or decree 
that said plaintiff, immediately preceding the commencement of 
action, had been and was at tin* time of the rendition of said judg¬ 
ment or decree, a resident of the (Vmnty of W ashoe, State of Nevada. 
That it was further found and determined hv said judgment and 
decree that the said minor children of the plaintiff and defendant 
were then in tin* care and custody of the plaintiff and said minor 
children were in fact at said time in the custody and control of the 
plaintiff in said County of W ashoe, State of Nevada, and they have 
ever since been and now art* in her custody and control. 

S. That under the laws of the State of Nevada, as construed by 
the Courts thereof, the finding contained in said judgment and de¬ 
rive that said plaintiff immediately preceding the commencement of 
said action had been and then was a resident of the County of 
Washoe. State of Nevada, was and is a finding that said plaintiff at 
said times was a citizen of and domiciled in said County and State. 

9. That the plaintiff herein is now a resident of and is domiciled 
in the City, County and State of New York. 

10. That il< was provided by the laws of the State of Nevada in 
accordance with its statutes and divisions thereof, including Section 

21 of an Act relating to marriage and divorce, approved No- 
1 d vember 2<S, 1N(>1, and the Acts amendatory thereof and sup¬ 

plemental thereto, that provision for the support and main¬ 
tenance of minor children might he made in a decree of divorce 
2—3402a 
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rendered in said State ami that said provision in said decree in favor 
of the plaintiff herein was under and pursuant to said statutes and 
decisions. 

1 1. That the said judgment or decree of divorce lias not heen set 
aside, modified or reversed in any proceeding or hy any Court and 
remains in full force and effect. 

12. That tin* defendant has paid no part of the said amounts 
directed hy said decree to he paid hy him to the plaintill. 

Wherefore, plaintiff demands judgment against tin* defendant in 
the sum of four-hundred dollars ($100). together with interest on 
each instalment of forty dollars ($10) thereof for each successive 
month from February 1. 1010. to November 1, 1010, inclusive, and 
the costs of this action. 

JCSTCS SHKFKIKLI), 

Attorney for Plaintiff. 


Oflicc and post-office address. .‘11 Nassau Street. Ilorounh of Man¬ 
hattan. New York (’it v. 


Sr at i: ok Nkw Yoi:k, 

Count;/ of \t ir York . 

Klsa 1*. Humes, heinn duly sworn, says that she is the plaintiff 
named in tin* forcijuin^ complaint: that she knows the contents 
thereof and that the same i< true to her own knowledge, except as to 
the matters therein stated to he alleged upon information and be¬ 
lief. and that as to such matters -die believes the same to he 
10 true. 

KLSA 1\ IIKMKS. 


i • r i •'. 


Sworn to before me this 1 1th dav of November. 

LLOYD cncucn, 


N. Y. County Clerk’s Number 200. 

N. Y. Countv Iveiiister s No. DIOS. 

« 

Commission expires March .10. 10*2 1 


A otary I’nblic. 


(Kndorsed:) dOOJX—1010. Supreme Court. New York County. 
Klsa V. Humes. Plaintiff, against l.orimer C. Oraham. Defendant. 
Summons and Complaint. Justus Sheffield. Attorney for Plaintiff. 
.’11 Nassau Street. Manhattan l»oroiu»h. New York City. Filed 
Clerk’s Ofliee, Dee. 11, 10:.">0 A. M.. 1010. New York County, Nunc 
Pro Tune as of 12 dav of Nov.. 1010. hv order of Court 2d dav of 
Dec., 1010. 
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1< New York Supreme Court, New York County. 

Klsa 1*. 11 i'M es, Plaintiff, 
against 

I.ORIMKR C. (iKAUAM, Defendant. 

A lfitlaril of In rcxtiyatwn hy /'faint iff# Attorney. 

State <>k New York, 

fount if of Xt o' York, ss: 

-I list ns SheHield. being duly sworn, deposes: 

1 am an attornev and c mnsellor at law and attorney of record for 

c \J 

the above-named plaintiff in tin* above-entitled action. 

1 make this affidavit pursuant to the provisions of Section 200 of 
an Act of Congress approved March Nth, 191N, entitled “Soldiers' and 
Sailors' Civil Relief Act*'. 

J have read and am familiar with said act and particularly with 
Section 101 thereof, which delines “persons in military service'' as 
used in said act. I have made an investigation, as fully set forth 
hcreinhelow. to ascertain if the ahovo-namod defendant in the almvc- 
cntitled action is in the military service of tin* Cnitcd Slates as 
defined in said Section 101. From said investigation I am con¬ 
vinced that said defendant is not in said military service. Said 
investigation was as follows: 

I was informed by the above-named plaintiff, who was formerly 
the wife of defendant and who obtained from him a decree 
IS of absolute divorce January 4, 101!), that defendant entered 
the service of the t inted States Navy as ensign in or about 
September or October, 1017, and was in said service as an officer 
thereof at the time of the entry of said decree, January 4, 1010. On 
or about November 11, 101!). 1 impiired in person at the Personnel 
Pmreau of the t inted States Navy Department at Washington, I). C., 
the present status of defendant with respect to military service. 1 
was informed by the person in charge of said Department and by 
the records thereof with respect to defendant that defendant had con¬ 
tinued in the service of the Tinted States Navv as ensign and sub- 
scquently as lieutenant until July •>. 1010, on which date an order 
became cfleetive whereby defendant was placed upon the retired 
list, upon which list he had continuously remained and then was. 
I was allowed by the person in charge of said records to verify this 
information by n personal examination of said records myself. I 
personally saw the Department copy of the original order whcrc- 
under defendant was retired and the Department copy on file in 
the Department's records, confirming the date of said retirement as 
July d, 1!)1!). I have no information or reason to believe that de¬ 
fendant is not still on the retired list or that any change whatever 
in his status has taken place since November 14, 1919. 
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From the facts as above set forth. I am convinced that defendant 
is not in the militarv service of the Cnited Slates. 

.irsTFS SHEFFIELD. 

10 Sworn before me this l>cccmhcr 2, 1010. 


| Notarial Seal. | I 

New York County Clerk's No. 200. 

New York County Register s No. I-In.'S. 
Commission Expires March .*>0, 1021. 


LLOYD CHURCH, 

Xotar;/ Public. 


(Endorsed:) New York Supreme Court. New ^ ork County. 
Elsa 1*. 11 nines, IMaintill. against Lorimer <Craham. Defendant. 
Affidavit Verified December 2. 1010. of Investigation by IMaintill s 
Attorney under Soldiers' and Sailors Civil Relief Act. .lustus 
Sheffield, Attorncv for IMaintill. 01 Nassau Street, New \ ork City. 


20 New York Supreme Court, New York County. 

Ei.s.v 1*. lit mks, IMaintill*, 
against 

Lokimki; C. (iiiAUAM. Defendant. 

Statk of Nkw Yokk, 

(oii nf if of A nr ) or/:. ns: 

Justus Sheffield, being duly sworn, deposes: 

1 am an attorney and counsellor at law and attorney of record 
for the above-named plaintiff in the above-entitled action. 

As appears by the affidavits tiled herein of Daniel F. Carney and 
Thomas J. O’Mricn. verified December 2, DM0, defendant was duly 
personally served within this State with the summons and a copy of 
the verified complaint in said action. Defendant’s time to move as 
to. demur to or answer said complaint <>r to appear in said action 
expired Monday, December 1. DHO. No extension of* said time has 
been given or had by stipulation and no order or anv copy thereof 
extending said time has been tiled or served. Defendant has not 
moved as to. demurred to or answered said complaint or appeared 
in said action and is whollv in default. 

.ICSTCS SHEFFIELD. 


Sworn Indore me this December 2. DHff. 


[ Notarial Seal. | 

New York Co. Clerk s No. <»!)“. 

New York Co. Register’s No. 1 (IDS. 
Term Expires March off, 11121. 


KOREKT L. SENDEE. 

Xotary Public. 
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New York Supremo Court, New York County. 


Klsa I*. Hi mes, Plaintiff, 
against 

Korimer C. Graham, Defendant. 
Stair me nf for J mly incut. 


Amount claimed in complaint 
Interest . 


Costs 1 >v suit. 

Serving summons and complaint 

Affidavits . 

( Jerk s fee for cnterinn judumont. 

Satisfaction piece. 

Sherilf's fee on execution. 


Costs Disallowed Sub 5 See. 3228 C. C. P. 
K/c to Pi'll*. 


$400.00 
11 .06 

$ 411.00 
15.00 
3.00 
.00 
.50 
. 25 
1 .75 

$432.16 


State ok New York. 

Counti/ of Ac//’ YovI\ ss; 


Justus Sheffield. hein^ duly sworn, deposes: 

I am an attorney and counsellor at law and an attorney of record 
for the above-named plaintiff in tin* above-entitled action. 

The foreooinn disbursements have been made in said action or 
mav l»c neccssarilv made or incurred, therein. They are reasonable 
in amount. 

J l STMS SIIKFFJKLD. 

Sworn before me this December 2, 1010. 

| Notarial Seal. | HOB KPT L. S KNOCK, 

Notary Public. 

New York Co. Clerk s No. 607. 

New York Co. Hollister's No. 1608. 

Term expires March .‘*>0, 1021. 

(Kndorsed:) New York Supreme Court, New York County. Klsa 
P. Humes, Plaintiff, against Korimer C. Graham, Defendant. State¬ 
ment for Judgment hv Default. Justus Sheffield, Attorney for 
Plaintiff, 31 Nassau Street, New York City. 
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2d New York Supreme Court. New York County. 

Ki>.\ I*. IIi mks. Plaintiff, 
against 

Lorimkr C. Craiiam, Defendant. 

./ ihh/im nf. 

The summons and a copy of the verified complaint in this action 
having been duly personally served on the above-named defendant 
in tin* Borough of Manhattan. City. County and State of New York, 
within the jurisdiction of this Court, November 11. 1010. and the 
time for defendant to move as to. demur to or answer said complaint 
or to appear in said action having fully expired and defendant not 
having moved as to. demurred to or answered said complaint or in 
anywise appeared in said action, and the damages having been duly 
assessed at the sum stated below: 

Now, on motion of Justus Sheffield, attorney for plaintiff, it is 

It is adjudged that Fisa P. Humes, plaintiff, recover of Lorimer 
C. Craiiam. defendant, the sum of four hundred dollars (*$400), 
the amount claimed, with interest, as claimed, to Hecember 2. 1010, 
amounting to cle\cn and six one-hundredths dollars (*$11.(Mi), 
amounting in all to Four hundred A: Flcven Ac 00 KK) dollars 
($411.00/100). 

Dated, December •>. 1010. 

A eopv. 

| ska i.. | \\M. F. SCIINHIDFP, 

( Icrli. 

2 1 (Fndorscd:) dOOdS. New York Supreme Court, New 

York County. Fisa P. Humes, Plaintiff, against Lorimer C. 
(iraham. Defendant. dOOdS 10. \lu. Judgment. Filtered De¬ 
cember 2. HHlt. Justus Sheffield. Attorney for Plaintiff, dl Nassau 
Street, New York City. Filed Dee. dd, 1010. 10 lr. ”)2 A. M. 

2~> At a Special Term of the Supreme Court. New York County, 
Part II Thereof, Held in and for said County at the County 
Court House, December 2, 1010. 


Present: Hon. Joseph F. Ncwburgcr, Justice. 

Fi.sa P. Ill mi:s, Plaintiff, 
against 

Lorimkr C. Craiiam. Defendant. 

Upon reading and tiling the affidavit of Justus Sheffield, verified 

December 2, 1010 hereto annexed, and due deliberation having 

7 7 © 

been had, 
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Now, on motion of Justus Shellield, attorney for plaintiff, it is 

Ordered that the original summons and the original complaint 
herein he tiled herein nunc pro tunc as of November 1*2, 1910, in 
conformity with Section 1215A of the ('ode of Civil Procedure. 

Kilter 

J. E. N., 

J. S. C. 

2(> New York Supreme Court, New York County. 

Elsa P. IIumks, Plaintiff, 
against 

Lokimer C. (Iraiiam, Defendant. 

State ok New York, 

Count if of Xew York, m: 

Justus Sheflield, lieing duly sworn, deposes: 

I am an attorney and counsellor at law and attorney of record for 
the above-named plaintiff in the above-entitled action. 

The summons and a copy of the verified complaint in said action 
was served at mv instance on the above-named defendant Tuesday, 
November 11, HMD, during my absence in Washington, District of 
Columbia. I did not return from Washington until the following 
Monday, November 17, HMD. In the meantime the original sum¬ 
mons and the original complaint in said action bad not been filed 
as required by Section 1245a of tin* ('ode of Civil Procedure and the 
time within which it might be so filed bad expired. After my 
return 1 did not impure whether the original summons and the 
original complaint in said action bad been so filed nor was I then 
informed that it bad not been so filed. I did not learn that it bad 
not been so filed until yesterday, Monday, December 1, 1919, when 
I so learned in response to my inquiry. 

27 I therefore pray for an order that the original summons 

and the original complaint in said action be filed nunc pro 
tone as of November 12, 1919. No previous application for this 
relief has been made. 

JUSTUS SHEFFIELD. 

Sworn before me this December 2, 1919. 

JAS. L. MuNEIRNY, 

Notan/ Public, X. Y. Co. 


(Endorsed:) New York Supreme Court, New York County. Elsa 
P. Humes, Plaintiff, against l.orimer C. Craham, Defendant. Afli- 
davit verified December 2, 1919, and Order dated December 2, 1919, 
to file Summons and Complaint Nunc Pro Tunc as of November 12, 
1919. Justus Sheflield. Attorney for Plaintiff, ill Nassau Street, 
New York City. Filed Dec. 2, 1919. 309:18—1919. 
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> At ;i Special Term of the Supreme Court of the State of New 
York, Part II Thereof, Held in and for tin* County of 
New York at the County Court Couse. in the I Soroush of 
Manhattan, Citv of New York, on the Gth dav of April, 
11 ) 20 . 

Present: Hon. Fdward .1. Caveman, Justice. 

# 

Klsa P. Humes, Plaintiff, 
against 

I.ohimki: C. Ckaiiam. Defendant. 


Ol'ilrl'. 

Upon reading the summons dated Xove»mbe*r 11. 1010, lire com¬ 
plaint verified November 11. 1010. and the affidavits of servie*e of 
said summons and complaint made by Daniel F. Carney and Thomas 
.1. O'Brien, each verified December 2, 1010, and the judgment en¬ 
tered herein bv the Clerk of this Court December 2*, 1010. all hereto¬ 
fore tiled herein; and upon reading and tiling the atlidavit of Justus 
Sheffield, verified April 0. 1020, and due deliberation having been 
had: 

And it appearing that this action is based upon the decree of 
divorce referred to in the complaint herein and that said judgment 
entered herein was not rendered hy this Court or a judge thereof, 
and that this ease is one where the better practice is to obtain judg¬ 
ment by application to the Court. 

Upon motion of Justus Sheffield, attorney for the plaintiff herein, 
it is 

Ordered that the judgment heretofore entered herein Pc- 
20 cember G, 1S)1D, in favor of the plaintiff and against the 
defendant 1 e and the same hereby is vacated and set aside. 

Kilter. 

K. J.U.. 

./. S . C. 


Indorsed: New York County Clerk's No. G0DGS—11)11). Supreme 
Court of the State of New York, ('minty of New York. Klsa P. 
Humes, Plaintiff, against Lorimcr C. (Iraham. Defendant. Order. 
Justus Sheffield, Attorney for plaintiff. G1 Nassau Street, Manhat¬ 
tan Borough, New York City. G0DGX—1010. Filed Apr. G, 11)20, 
2:U> p. M., N. Y. County Clerk's Office. 

(Kndorsed:) Supreme Court. New York County. Klsa P. Humes, 
Plaintiff, against l.orimer 0. (Iraham, Defendant. Order. Justus 
Sheffield, Attorney for plaintiff. Office* and post office address G1 Nas¬ 
sau Stm»t, Borough of Manhattan, City of Xe*w York. 
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30 New York Supreme Court, New York County. 

Elsa P. Humes, Plaintiff, 
against 

Lorimku C. Graham, Defendant. 

State oe New York, 

('imnttj of AY tr York, sa; 

Justus Shcflicld, living duly sworn, deposes: 

I. I am an attornev and counsellor at law and attorney of record 

* 1/ 

for the plaintiff in tin 1 above-entitled ‘action. 

II. As appears by the affidavits heretofore filed herein of Daniel 
l\ Carney and Thomas J. OT>rien, each verified December 2, 1019, 
this action was commenced November 11, 1019, by due service on 
that day upon the defendant personally in the Borough of Man¬ 
hattan. City, County and State of New York, of the summons and a 
copy of the verified complaint in said action. 

III. Defendant's time to appear in said action and to move as to, 
(lemur to or answer said complaint expired twenty days after No¬ 
vember 11, 1011), the day of the service thereof. No extension of 
said time has been given or had by stipulation or order. Defendant 
has not moved as to, demurred to or answered said complaint or 
appeared in said action and is wholly in default. 

IV. After defendant's time had so expired and on Decem- 
.“>1 her 3, 1010, the Clerk of this Court entered final judgment 
herein for plaintiff and against defendant. 

Y. The complaint herein sets forth a cause of action for the re¬ 
covery of certain sums of money which the defendant has failed to 
pay to the plaint ill and is based upon a decree of divorce granted to 
the plaintiff herein against tin* defendant herein by the Second 
Judicial District Court of the State of Nevada in and for the County 
of Washoe, which decree adjudged that the bonds of matrimony 
existing between the plaintiff therein and herein and the defendant 
therein and herein be dissolved and that the plaintiff therein and 
herein he awarded the can*, custody and control of the minor chil¬ 
dren of the plaintftf and defendant and that the defendant therein 
and herein pay to the plaintiff therein and herein said sums of 
money for the support and maintenance of the minor children of 
the plaintiff and the defendant-. 

As this action is based upon a decree of divorce, T am of opinion 
that this case is one where the better practice is to obtain judgment 
by application to the Court. 

VI. Pursuant to the provisions of Section 200 of an Act of Con¬ 
gress approved March S, 191S, entitled: “Soldiers’ and Sailors’ Civil 
Belief Act.” I make the following further statements: 

I have head and am familiar with the said act and particularly 
with Section 101 thereof which defines “persons in military service” 
as used in said act. The defendant herein is not in said military 

3—34G2a 
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service and my statement to that effect is based upon the following: 

I have made an investigation to ascertain if the defendant 
•»2 herein is in the military service of the t inted States as defined 
in Section 101 and from said investigation I am convinced 

that said defendant is not in said military service. 

_ • 

I was informed by the above-named plaintiff, who was formerly 
the wife of defendant and who obtained from him a decree of abso¬ 
lute divorce .January 1. 1010, that defendant entered the service of 
the l nited States Navy as ensiim in or about September or October, 
101 <. and was in said service as an olliccr thereof at the time of the 
entry of said decree. .January 4. 1010. On or about November 14, 
1010. 1 inquired in person at the Personnel Bureau of the I'nited 
States Navy Department- at Washington. 1>. (\. the present status of 
defendant with respect to military service. I was informed by the 
person in charge of said Department and by the records thereof 
with respect to defendant that defendant had continued in the serv¬ 
ice of the l nited States Navy as ensign and subsequently as lieu¬ 
tenant until duly .*>. 1010. on which date an order became effective 
whereby defendant was placed upon tin* retired list, upon which 
list he hail continuously remained and then was. I was allowed hv 
the person in charge of said records to verify this information by a 
personal examination of said records myself. I personally saw the 
Department copy of the original order wheivunder defendant was 
so retired and the Department Dopy on file iu the Departments 
records, confirming the dale of said retirement as .July .*», 1010. [ 

have no information or reason to believe that defendant is 
not still on the retired list or that any change whatever in 
his status ha< taken place since* November 14. 1010. 

W herefore. 1 pray that said judgment heretofore entered herein 
on December •“». 1010, he* vacated and set aside and that this Couft 
render judgment that the plaintiff recover from the defendant the 
sum of four hundred dollars (8 10(1) as demanded in the complaint. 

No previous application h>r any of the relief herein praved has 
been made to anv Court or -ludije. 

jrsxrs sin:mi: dd. 

Sworn to before me this 0th dav of April. 1020. 

|seal. | -JOHN I*. MCKBIIY, 

Xotarji Public. 

Kinus County No. d00. 

Kings County Register's No. 1120. 

Certificate filed in New York (N>. No. 2A0. 

New N ork Registers No. l.’»l<. 

Term Kxpires March 0(1. 1021. 


(Endorsed:) New York Supreme (Yurt, New York Countv. Fisa 
1*. Humes. IMaintifl. against Lorimer C. (Iraliam. Defemlant. Affi¬ 
davit on Application for Final .Judgment. \ erified April 0, 1020. 
•Justus Sheffield. Attorney for Flaintifl. Ollice and post-otliee address, 
*»1 Nassau Street, Borough of Manhattan, Citv of New York. 
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90908— 1919. Filed Apr. 0, 15)20, N. Y. County Clerk’s Office, 

2:1”> p. in. 

•» 1 At ;i Special Term of the Supreme Court of tin* State of 
New York, Part II Thereof, Held in and for the County 
of New York at the County Court House, in the Borough 
of Manhattan. City of New York, on the 0th Day of April, 
11 ) 20 . 

Present: Honorable Kdward .1. Ha vegan, .lust ice. 


Fes .\ P. Hemes, Plaintiff, 
against 

Lorimer C. Hijaiiam. Defendant. 


Finnl J 

This Court having duly acquired jurisdiction herein by tin* serv¬ 
ice of tin* summons herein and the verified complaint herein upon 
the defendant herein personally in the Borough of Manhattan, City, 
County and State of New York, on the 1 1th day of November, 1010, 
and tlii‘ time for the defendant herein to appear and plead herein 
having fully expired and said defendant not having appeared or 
pleaded herein, and the defendant having made default in appearing 
and pleading herein; and it appearing that this action is based upon 
flit' decree of divorce referred to in the complaint herein; and it ap¬ 
pearing that the defendant is not in the military service of the Coiled 
State's, as defined in the Act of Congress approved March 8^ 10FS, 
entitled “Soldiers' and Sailors' Belief Act": 

Now, on reading all of the papers on fill' herein, to wit: the 
summons herein dated November 11. 1010, and the eom- 
do plaint herein duly verified November 11, 1010, both whereof 
were duly fill'd herein nunc pro tune as of the 12th day of 
November, 1010. pursuant 1o an order of this Court duly made on 
December 2. 1019; said order dulv made bv this Court dated Dc- 

• t j 

comber 2. 1019, and duly filed herein on December 2, 1019; affidavit 
of Thomas -I. O'Brien verified December 2, 1010, duly filed herein 
on December 0, 1910; affidavit of Daniel F. Carney verified Decem¬ 
ber 2. 1010, and duly tiled herein December d, 1019; two affidavits 
of .Justus Sbcflicld each verified Deeeml er 2, 1019, and duly tiled 
herein on December •*>, 1010; statement for judgment verified by 
aflidavit of Justus Sheffield on December 2, 1010, and filed herein 
on December d, 1010; the judgment entered by the Clerk of this 
Court dated December 2. 1010, anil filed and entered herein on De¬ 
cember d, 1010; the aflidavit of Justus Sheffield verified April (>, 
1020, and the order of this Court heretofore made dated April 6, 
1020, vacating said judgment entered December 0, 1019; 

And the Court having computed the amount which the plaintiff 
is entitled to recover herein for the purpose of enabling it to render 
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judgment herein: il is. nil motion of Justus Si i«*I1 ii*l« 1. attorne'V for 
the plaintiff herein, 

Adjudgcel tint the |>lainti(V herein, Fisa 1*. Humes. recover of the 
defendant herein, I.orimeT C. Craham. the sum of Four hundred dol¬ 
lars ($400.00). 

Filter: 

F. J. <;.. 

Justin t‘l fin Supreme (tntrf 

of the Stale of Xeir York. 

\VM. F. ’SCIINF1 DFK, 

( Jerk. 


«>(> Indorsed: New York Cemnty (Jerks No. :*00.‘»S—PJPJ. 

Supreme' Court of tin* Slate of New York. County of New 
York. Fisa I\ Humes. Plaintiff. against Forimer (’. Craham, De¬ 
fendant. Final Judgment. Justus Sin tluJd, Attorney for plain¬ 
tiff, dl Nassau Stive*!. Manhattan lioroui’li. New York City. — 

1010. Filc*el April <», 10*20, o*e*. As M.. N. Y. Ceamtv < Jerk s < Ulie-e*. 

( Fnelorse*eI:) County (Je-i k s No. d00:»S—1010. Supreme 1 Court 
of the* State of New York. County of New York. Fisa l\ Humes. 
Plaintiff, against Forimer C. Craham. Defendant, f inal Judgment. 
Justus Sheflichl, Attorney for Plaintiff. :> >1 Nassau Strce*t. Man¬ 
hattan Porouiih, Ne*w City. Fileel \pril <», 1020. :*> nV. As M. 

«>< All which we* have cause*el hy these pre*sents to he exempli- 

tie*d, and the* Seal of our said Supreme Court to he heivunto 

affixed. 

Witness. Hon. Fdwarel J. Caveman a Justice* e>f the* Supivme* (\>urt 
fen* the County of New York, the* 12 day of April in tin* year of 
our Lorel one* thousand nine hunelred and 2ft. of our. independence 
the one hunelreel and I F 

|seal. | WM. F. SCIINFIDF1L 

( rk. 


I, Felwarel J. Caveman a Presielinjn Ju.-'tiee* at a Speeial I'eini of 
the Supreme Court of the* State* <»f New York for the County of Ne*w 
York. <lo hereby certify that William F. Schneiele-r, whose* name* is 
suhse*ril>eel to the* preceding cxcmplilicat ion. i< the* < Je rk of the saiel 
(bounty e»t Ne*w A oi k, and (Jerk of saiel Supreme* Court for said 
County duly ele»e*te*d ami sworn, ami that full faith ami e-re*<lit are* 
elue to his official ae*ts. 1 further evrtify that the* Seal allixe*el to the* 
exemplification is the se*al of our said Supre*me* Court, and that the* 
attestation thereof is in elu«* form. 

Dated, New York, April 12. U>20. 

FDWAPD J. CAYFCAX, 

Justice of the Supreme ('ourt of 

the State of A ew York. 
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State ok New York, 

( oh nil/ of New York, ss: 

I, William Y. Schneider, Clerk of the Supreme Court of 
»*'S said State in and for the County of Now York, <lo lierol>y 
certify tImt 1 Ion. Edward J. (lavegan whose name is sub¬ 
scribed to the preceding certificate, is Presiding Justice at a Special 
Icnn of tin* Supreme Court of said State in and for the Countv of 
New York, duly elected and sworn, and that the signature of said 
Justice to said certificate is genuine. 

In testimony whereof, 1 have hereunto set my hand and affixed 
the seal of the said Court, this 12 dav of April, 10*20. 

| seal. | WM. F. SCHNEIDER, 


I)i )t) n m r. 

Piled April 2-S, 1020. 


The defendant savs that the Declaration is had in substance. 

DANIEL TIIEW WRIOIIT, 
PHILIP E LSI I LED, 

Attorneys for Defendant. 

Note.— Tho matter of law intended to he argued upon the fore¬ 
going Demurrer is that on tho face of the record and tho transcript 
of the proceedings of the Supreme Court of -the State of New York 
attached to the Declaration, said Court was without power or 
:’>0 jurisdiction to render the judgment sued on and the same 
is void and of no effect. 

Service acknowledged this 23 rd April/20. 

WILTON J. LAMBERT, 

A tty. for Plaintiff. 

Supreme Court of the District of Columbia. 

Thursday, July 1st, 1020. 

Session resumed pursuant to adjournment, Mr. Justice Ilitz pre¬ 
siding. 


Cpon hearing the demurrer of defendant tiled herein, to the plain¬ 
tiff’s declaration, it is considered that said demurrer be, and the same 
is hereby sustained, with leave to plaintiff to amend her declaration 
as she may he advised within thirty (30) days. 
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.1// mommhi in. 


August 1, 1020.- 
declarat ion extended 


l inic witliin which In amend or file 
to September .S, 1020, inclusive. 


:in amended 


-10 Supreme ('null of llie District of Columbia. 

Tuesday, Sepleinlicr Till, 1020. 

Session resumed pursuant to adjournment, lion. Ashley M. Could, 
Justice presiding. 


* 


('nine now the parties 1»y their respective attnrneys of record and 
thereupon the plaintiff hy her said attnrneys elects to stand upon her 
declaration therein to which a demurrer was sustained hv Mr. Jus- 
tice I lit/. on the lirst day of July, 1020. Wherefore, it is considered 
that tin* plaintiff take nothing hy this action, that the defendant go 
hence, without day. he for nothing held and recover of the plaintiif 
his costs of defense to he taxed hy the clerk and have execution 
thereof. 

From the foregoing judgment tin* plaintiff hy her said attorneys, 
in open court, notes an appeal to the Court of Appeals; whereupon 
tin* maximum of an undertaking on appeal, is hereby fixed in the 
sum of ( hie 11 undred 1 >ol!ars. 


.1 /r mom n*l a m. 

September 17, 1020.—Cndertaking on appeal approved and filed. 
-II . I ssiyn m mi f o f Errors. 

Filed September 27, 1020. 
******* 

The court erred: 

(1) In holding that the declaration filed by the plaintiff, to¬ 
gether with the exhibits, did not state a good cause of action. 

(2) In sustaining the demurrer of the defendant to plaintiff’s 
declaration. 

WILTON .1. LAMHKKT, 

urnomi n. ykatmax, 

Attorney* for Plaintiif. 


/ 
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Designation of Record. 

Filed September 27, 1920. 
* * * * 


* 


Morgan II. Beach, Clerk. 

Dear Sir: 

You will please include in the transcript of record on appeal in 
the above entitled cause the following: 

Declaration, affidavit and exhibits thereto, 

Demurrer to declaration, 

Memo.—Demurrer to declaration sustained with leave to plaintiff 
to amend within thirty days, 

'rime to file amended declaration extended to September 
Nth, 1020, inclusive, 

Election of plaintiff: judgment on demurrer for de¬ 
fendant vs. plaintiff, appeal noted and maximum for costs 
42 on appeal fixed at $100.00, 

Appeal bond approved and filed. 

Assignment of errors, 

This designation of record. 

WILTON J. LAMBERT, 
RUDOLRII II. YE ATM AN, 

Attorneys for Plaintiff. 


Service is acknowledged this 27th day of Sept., 1020. 

M. M. CALLOWAY. 
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Supreme Court of the District of Columbia. 


United States oe America, 

District of Coin in/da, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 42, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. (>3r>07 at Law, wherein 
Elsa P. Humes is Plaintilf and Lorimer C. (iraham is Defendant, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of September, 1920. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN IT. REACH. 

Clerk. 

K. W. 


Endorsed on cover: District of 
.*1402. Elsa 1\ Humes, appellant, 
of Appeals, District of Columbia. 
Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 

October Term, 1920 


No. 3462 


Elsa P. Humes, Appellant , 


vs. 

Lorimer C. Graham, Appellee. 


REPLY BRIEF OX BEHALF OF THE APPELLANT. 

I. 

In his brief (pp. 4-7) the appellee with considerable levity 
makes unfounded accusations against the good faith not only 
of the plaintiff but also of her attorneys. None of these ac¬ 
cusations has anv foundation in fact nor in the record before 

m 

this Court. The appellee, in an attempt to prejudice your 
Honors against the appellant, states, for instance (p. 7) that it 
is “quite apparent” that “the appellant and her advisers, recog¬ 
nizing and understanding that the Nevada decree was void 
and could not stand upon its own legs, instituted the action in 
New York, actuated by the frantic hope that a New York 
judgment for money, based upon the void Nevada decree, 
would by some kind of a vaguely visioned and indefinitely con¬ 
ceived ‘estoppel’ be able—perhaps by way of ‘appendix’—to 
tag the void Nevada decree with a validity and create for it 
an effect which it did not contain in itself and could not ac¬ 
complish on its own merits.” 


This assertion is prinia facie and in fact groundless. The 
New York suit and this suit were each instituted by personal 
service upon the appellee, to remove the matter from the forum 
of public gossip and to require him to state, if he could, in com¬ 
petent form, his grounds, if any, for his attacks and, if he 
failed to do so, to establish by judgment that he could not 
do so. 

The appellant and her advisers, as the record shows, have 
at all times relied upon and asserted the entire validity of the 
divorce decree. If the appellant and her advisers recognized 
and understood, as the appellee asserts, that the divorce decree 
was “void” and could not “stand upon its own legs,” then 

(1) why did the appellant institute suit against the de¬ 
fendant in New York and base her suit solely upon a decree 
which the appellee (the defendant therein) states was recog¬ 
nized and understood to be void; and 

(2) why did the appellant, by instituting the New York 
suit, thus affirmatively take a step which would open the way 
to the appellee (the defendant therein) to raise, as he might 
have raised, any one of the following defenses (although 
the appellant maintains that the appellee cannot substantiate 
any one of them) : 

(a) that the Court that rendered the divorce decree had 
no jurisdiction over the parties or the subject-matter 
(Kinnicr v. Kinnier. 45 N. Y., 535, 541; Hunt v. Hunt, 
72 N. Y., 217, 225); 

(b) that personal service of process was not made upon 
him in the divorce suit ( Haddock v. Haddock, 178 N. Y, 
557; aff'd 201 U. S., 562) ; 

(c) that his appearance was improperly made in the 
divorce suit ( Kinnicr v. Kinnicr, 45 N. Y., 535, 541, 
544); 

(d) that the divorce decree would not support a demand 
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for a money judgment (Rigney v. Rigney, 127 N. Y., 408, 
413); or 

(e) any other defense, including the utterly groundless 
defense suggested by the appellee {Appellees Brief, page 
4) that his presence in the State of Nevada was obtained 
by false representations? 

The action of the appellant in instituting her suits is a con- 
clusiz'e refutation of the gossip, insinuations and innuendoes 
of the appellee and the action of the appellee in failing to make 
any defense in the New York suit shows that he had no 
such defense and that his gossip, insinuations and innuendoes 
are without foundation. (Last Chance Mining Co. v. Tyler 
Mining Co., 157 U. S., 683, at pp. 684, 691; Tax Lien Co. v. 
Schultze, 213 N. Y., 9, at pp. 12 and 13.) 

The appellee has failed to meet the challenge to establish in 
a court of law his gossip, insinuations and innuendoes, yet he 
presumes to state them as facts in his brief filed in this court. 

2 . 

The appellee criticizes the appellant (Appellee’s Brief, pp. 
2-3) because she “placidly and serenely omits * * * to dis¬ 
close that the Court below held the second judgment void be¬ 
cause it was rendered without notice to the defendant after the 
plaintiff had already taken one final judgment in the action.” 
(Italics ours.) 

The appellant omitted to disclose the asserted holding of the 
Court below because the record shozvs no statement or decision 
by the Court below to that effect. 

3. 

The appellee states (Appellee’s Brief, p. 2) that each of the 
propositions of law set forth in the body of the appellant’s 
brief (pp. 4-23) “is firmly established that “all of them the 
appellee is ready to concede ’ and that “upon them, if no reply 
were made which disclosed to your Honors the case before 



4 


you, your Honors would be left no alternative save to reverse 
the judgment rendered below.” 

Notwithstanding the well-established rules of law laid down 
by the decisions referred to in the body of the appellant's brief— 
(which rules of law meet with the approval of appellee’s 
counsel)—the appellee refers to the void judgment entered by 
the Clerk (not the judgment sued upon herein) and contends 
that (a) the Supreme Court of New York did not have power 
to vacate the void judgment (to which the appellant referred 
at pp. 35-38 of her brief and which void judgment was entered 
by the Clerk of that Court without authority) and (b) if it 
did have such power, notice should have 1>een given to the 
defendant. (Appellee’s Brief, p. 9 et scg.) 

The appellee states that the body of appellant’s brief “in¬ 
sinuates that the judgment sued on was the only judgment 
rendered, and the entire body of the brief is grounded on that 
stratagem.” (Appellee’s Brief, p. 6.) 

This assertion is groundless. 

In the footnote on page 1 of appellant's brief, reference was 
carefully made to the appendix wherein the following points, 
among others, were expressly made: 

(a) That the “judgment sued upon was properly 
rendered in the New York action bv the Court and the 
Court properly set aside the judgment theretofore entered 
therein by the clerk of the Court without authority." 
(\Ye thereupon, pp. 35-38, showed that the Supreme Court 
itself did have the right to determine that the judgment en¬ 
tered by the Clerk was void and thereupon to set the 
judgment aside and itself render judgment in accordance 
with the New York law.) 

(b) That no sound objection could be made by the de¬ 
fendant that he was entitled to notice of proceedings in 
the action after the service of the summons and complaint 
personally upon him in New York. ( Appellant's Brief, 
pp. 38-41.) 

Moreover, in the body of the appellant’s brief we showed 
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that the judgment of the Supreme Court of New York sued 
upon herein is not herein subject to collateral attack upon any 
such ground, as that Court duly acquired jurisdiction over the 
parties to and the subject-matter of the New York action and 
that, as such jurisdiction was acquired, the judgment rendered 
by that Court must be deemed valid and enforcible herein even 
if it should appear (as it docs not) that the Court in the 
exercise of its jurisdiction disregarded, misconstrued or dis¬ 
obeyed provisions of the statute law of New York. 

Grignon's Lessee v. Astor, 2 How. 319, at pp. 340 and 
341, and other decisions cited under Point I, Ap¬ 
pellant’s Main Brief, pp. 4-12. 

See, also, 

Scirtcs v. Ely, 185 App. Div., 274, 1st Dept. 1918 
(Appellant’s Main Brief, pp. 21, 22). 

In contending that the Supreme Court of New York had no 
power to set aside the void judgment entered bv the Clerk, 
the appellee refers (Appellee’s Brief, p. 9) to Section 1283 
of the New York Code, which has no relation whatever to the 
proceeding now in question. That section provides that a mo¬ 
tion to set aside a final judgment “for error in fact not arising 
upon the trial may be made by the party against whom it is 
rendered;” and, if execution not issued or judgment not satis¬ 
fied or enforced, “by the party in whose favor it is rendered.” 

The appellee then says (Appellee’s Brief, p. 9), referring to 
Section 1283 , that the “statute confines the poivcr of the Court 
to vacate final judgments to cases where there had been ‘error 
in fact not arising upon the trial’ ” (Italics ours) and that the 
order made by the New York Supreme Court vacating the 
judgment cannot be justified under Section 1283 as the order 
was not made because of “an error in fact not arising upon 
the trial.” (Appellee’s Brief, p. 10.) 

It is not true, as the appellee states, that Section 1283 of the 
Code confines the power of the Court and enumerates the only 
cases in which judgments may be vacated. It has been re- 
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pcatcdly held that the pozver of the Xezv York Supreme Court 
to modify, z'acate and set aside its ozen judgments exists in¬ 
dependently of any provision of the Code and is not restricted 
thereby. In Volume i, Xichols' Xeze )’ork Practice, page 708, 
the author says: 

“Irrespective of the authority conferred by statute, the 
power of a court of record to modify, vacate, and set aside 
its own orders, judgments, and proceedings, in its discre¬ 
tion, is too well established to admit of question, A 
fortiori, all the proceedings in an action are under the 
control and subject to the direction of the Court so long 
as the action is pending. A party may be relieved from 
a judgment entered in his favor.” 

In Xational Broadzvay Bank v. Hitch, 66 Hun, at page 404- 
(cited in the Appellee's P»rief, p. 10), the Court said: 

“It is true, as held in the cases referred to by the re¬ 
spondent, that this Court has power to open defaults and 
to vacate judgments and that such power does not depend 
on Section 724 but exists independently of that and inheres 
in the very constitution of the Court. {Vanderbilt v. 
Screyer, 81 X. V., 646; Dinsmore v. Adams, 48 How. 
274.)” 

Curiously, though doubtless inadvertently, the appellee omit¬ 
ted to call to your Honors’ attention the above quotation from 
the case he cites. 

Moreozrr, the very zcording of Section 12 S 3 of the Code 
shows that it does not attempt or purport to set forth an 
exclusive enumeration of the causes based whereon a judgment 
may be vacated. It merely deals with the manner in which 
motions may be made to vacate a final judgment zohen the 
motion is based upon “error in fact not arising upon the 
trial.” 
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Furthermore , other sections of the Code not only confer 
power upon the Supreme Court to vacate and correct such 
judgments as that entered in this case by the Clerk without 
authority, but make it mandatory upon the Court so to do. 
Section ?2i of the Code provides that a judgment rendered by 
a court of record shall not be impaired or affected by any of 
the imperfections, omissions, defects, matters or things enum¬ 
erated therein, occurring in the proceedings in the action, and 
specifies that the judgment shall not be impaired or affected 
because of any u default or negligence of the cleric or any other 
officer of the Court * * * bv which the adverse party has 

not been prejudiced." (Italics ours.) (See Appellant's Main 
Brief, p. j/.) 

In this case the cleric had entered a judgment, zehich zeas 
not merely irregular but utterly void. 

In Boufcer Contracting Co. v. Xeale, 146 N. Y. Supp., 894 
(X. Y. App. Div.) ; (Appellant's Main Brief, p. ?d), just as 
in this case, a judgment had been entered by the clerk without 
application having been made to the Court. A motion was 
made to set aside the judgment after the expiration of a year. 
Section 1282 of the Code provides that a motion to set aside 
a judgment for irregularity must be madr zeithin a year. The 
Court held that the judgment was not merely irregular but zcas 
null and z'oid and that it might be vacated at any time, saying, 
at page 896: 

“The clerk was without power to act. * * * His 

act was not an irregularity; it was a nullity; * * * 

The judgment of the court was not pronounced by an 
officer authorized to pronounce it."* 

Jn fact, the judgment attempted to be entered by the clerk 
being void, no order zehatever zvas necessary and it might have 

* In that case notice was given of the motion to vacate because 
the defendant had theretofore appeared and was entitled to notice un¬ 
der Section 799. If he had not appeared he would not have been 
entitled to notice. (Appellant’s Main Brief, p. 39.) 


8 


been disregarded. It had no validity and the situation was 
exactly as if it had never been entered. 

Section 7 ?/ of the Code above referred to having provided 
that a judgment shall not be impaired or affected by the omis¬ 
sions or things therein referred to, the Code thereupon pro¬ 
vides, Section 722. that “each of the omissions, imperfections, 
defects and variances specified in the last section, and any 
other of like nature, not being against the right and justice of 
the matter and not altering the issue between the parties * * * 
must, when necessary , be supplied and the proceeding amended 
by the Court wherein the judgment is rendered. * * *” 

( Italics ours.) 

Section 7 _ 5 ? of the Code further provides, in mandatory 
form, as follows: 

“* * * and in every stage of the action the Court must 
disregard an error or defect in the pleadings or other pro¬ 
ceedings which does not affect the substantial rights of the 
adverse party.” (Italics ours.) 

In his brief the appellee refers (p. 10) to Xational Broadivay 
Bank v. Hitch, supra, end says that if the error in entering 
the void clerk's judgment l>e one of law the remedy is by 
appeal. 

There was no error of law. The Court had taken no action 
whatever. The final judgment sued upon was entered sub¬ 
sequently. As decided in the Bouker Case, supra, the clerk 
in attempting to enter a judgment performed an utterly in¬ 
valid. void act. Nothing was accomplished thereby. “His 
act was not an irregularity; it was a nullity. * * * It was 

baseless and void.” 

The Court thereupon entered the valid judgment sued upon 
herein, properly treating as a nullity the prior act of the 
clerk. 

In any event, of course, an appeal would have been manifestly 
improper. Complaint regarding the act of a clerk should be 
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addressed to the Court of which he is an officer, and not to an 
Appellate Court. 

In support of his argument that if the New York Supreme 
Court had jurisdiction to vacate the clerk’s judgment, notice 
thereof should have been given to the defendant, the appellee 
refers to Section 1287 of the Code, which provides: 

“Notice of a motion to set aside a final judgment for 
error in fact not arising upon the trial must be given to the 
adverse party. * * * (Appellee’s Brief, pp. 10. 11.) 

Section 1287 refers only to a motion to set aside a final judg¬ 
ment upon one specific ground , namely, “for error in fact not 
arising upon the trial. ’ The appellee states, in so many words, 
at page 10, that the ground for the order made in the New 
York action, which set aside the clerk’s void judgment, was 
not an “error in fact not arising upon the trial.” Manifestly he 
is correct. L pon this point the appellant is in entire agreement 
with the appellee. Consequently Section 1287 of the Code, 
upon which the appellee relies, is admittedly inapplicable. 

In arguing that notice should have been given, the appellee 
refers to decisions which affirm the fundamental proposition 
that judgment may not be rendered against a defendant with¬ 
out notice. Obviously the ansu’er to this argument is that the 
judgment upon zehicli this action is founded was based upon 
personal service of a summons ivhich in express terms notified 
the defendant that upon his failure to appear or answer judg¬ 
ment would be rendered against hint ( Appellant's Main Brief, 
pp. 16, 38, 39.) The judgment entered by the Clerk was void 
as we have shown. The judgment upon which this action is 
founded was subsequently entered and the defendant had been 
notified by the summons that in the event of his default judg¬ 
ment would be taken against him. 

The notice referred to in the decisions cited by the appellee 
is not an intermediate notice in the action but is the notic- 
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that must be given at the beginning of the action in order to 
enable the Court in which the action is brought to acquire per¬ 
sonal jurisdiction over the defendant. Whether or not sub¬ 
sequent notice of any proceedings should be given in the action 
to the defendant is a matter of practice peculiar to the locality 
in which the action is pending. Lnder the decisions of the 
Supreme Court of the United States and of the Courts of New 
York to which we have referred in our main brief (pp. 4-11 ; 
20-23) a collateral attack will not be permitted upon a judgment 
which is based upon a question of conformity to such practice. 
In fact, as we have pointed out. it might be conceded that, even 
if the rules of practice were violated in every respect, the fact 
that the judgment is based upon personal service of the sum¬ 
mons renders it proof against any collateral attack. 

In White v. Crozce, 110 U. S., 183 ( Appellant's Main Brief, 
p. 9) much more persuasive arguments were addressed to the 
Court to support a collateral attack upon a judgment, namely, 
that the judgment was entered (a) before the time for the 
defendant to answer had expired; (b) without any notice to 
the defendant; (c) upon the unauthorized consent of a person 
not the representative of the defendant; and yet the Court held 
that while such arguments might have been addressed to an 
Appellate Court, where it was sought to review the judgment, 
they could not be considered in another Court in support of a 
collateral attack upon the judgment. 

We respectfully submit that we have demonstrated that it 
is the well-established practice in New York (see Appellant's 
Main Brief, pp. 38, 41) that no notice to the defendant of any 
proceeding in the action subsequent to the service of the sum¬ 
mons upon him was necessary as he had defaulted both in 
appearing and in answering. 

Moreover, manifestly Section i? 8 y of the Code (to which 
the appellee refers) could in no case be applicable except where 
there is some person to whom notice may be given. If a 
defendant appears by an attorney, Section 799 of the Code 
requires that notice of motions and proceedings shall be given 




11 


to the attorney so appearing. Section 800 of the Code provides 
that if it appears that the defendant resides without the State, 
notice of a motion may be served upon the Clerk of the Court 
if the defendant “has appeared in personbut if he has not 
appeared in person or by attorney he is not entitled to receiz’c 
any notice. (Section 799 of the Code.) 

Respectfully submitted, 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Appellant. 


